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Executive Summary of Recommendations 

Ethics and Values 

 

Statement of Values: A Public Service Charter 

 

• It is desirable for the Public Service Act (PSA) to codify a broad, over-

arching “statement of OPS values” (which we call a Public Service 

Charter), as well as a separate, more detailed Code of Ethics   

• The Public Service Charter should address the following principles: 

o The Ontario Public Service is an apolitical and non-partisan 

institution   

o The Government of Ontario declares its respect for public servants 

and for the role and contributions of the Ontario Public Service. 

o Public servants provide impartial, objective and frank advice and 

support to the Government of Ontario in the formulation, 

implementation, and administration of public policies, thereby 

strengthening good government, democracy and Ontario society   

o The public service fulfills a critical role in serving the public interest 

by providing continuity to successive governments 

o Public servants are expected to perform responsibilities, under law, 

with personal integrity, honesty, fairness, discretion, impartiality and 

objectivity 

o Public servants are expected to demonstrate respect and courtesy 

in their individual relationships with both fellow citizens and fellow 

public servants 

o Public servants shall endeavour to ensure the proper, effective and 

efficient administration of public funds and programs 

o Public servants are to be recruited, appointed and promoted 

according to a process that is based on the principle of merit 
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o Ministers and ministerial staff have a duty to give fair consideration 

and due weight to informed and impartial advice from civil servants 

in reaching decisions 

o Ministers and ministerial staff have a duty (a) not to use public 

servants for partisan political purposes, (b) to uphold the apolitical 

and nonpartisan role of the public service and (c) not to ask public 

servants to act in any way that would conflict with the OPS Charter 

or any other law. 

o Deputy Ministers (or heads of agencies) should have explicit 

responsibility for implementing the Charter in their ministries (or 

agencies) and for exemplifying, in their personal actions and 

behaviour, the values embodied in the Charter 

 

A Comprehensive Ethical Framework 

 

• Ontario currently has an excellent set of rules regarding conflict of interest 

and post-service activities   

• AMAPCEO does not have a strong view on whether these rules need to 

be codified in legislation 

• If any changes to either the conflict of interest or post-service rules are 

contemplated, AMAPCEO would expect to be consulted in advance on the 

specific proposed changes.   

 

Political Activity Rights 

 

• AMAPCEO believes that the current line is generally drawn appropriately 

between balancing the rights of public servants as citizens and the need to 

preserve the impartiality of the public service 

• AMAPCEO expects to be consulted in advance if any changes are 

contemplated that would extend restrictions on political activity in the OPS 

to those who are not so restricted currently 
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A Code of Conduct for Ministerial Advisors 

 

• AMAPCEO believes it would be quite helpful to codify, in legislation, the 

role of and rules of conduct governing ministerial advisors   

• We believe that ministerial advisors should be treated differently than 

other public servants, and that the relationship and rules of contact 

between ministerial advisors and civil servants should be made clear, with 

the goal of any such initiative being to emphasize the political neutrality of 

the public service 

 

Management Framework and Scope of Application 

 

Defining ‘Employee’ 

 

• An objective standard of definition ought to be utilized to define employee 

• The requirement that appointments be “express” ought to be eliminated 

• The OPS ought to be bound by the decisions of adjudicative bodies on 

questions of defining one as an employee 

• Heads of agencies, boards or commissions appointed by Order-in-Council 

but who are expected to supervise public servants should be subject to 

the same ethical and human resource obligations that would apply if they 

were public servants supervising other public servants. 

 

Coverage of the Act 

 

• The application of the PSA ought to be as broad as possible 

• All ministries, boards, commissions, agencies, and other bodies of the 

government should be included, save for those specifically exempted by 

Cabinet  
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• The public service charter, ethical code, policy on political activity rights 

and whistleblower provisions should apply automatically to all employees 

in all ministries, including all Order-in-Council appointees, secondees, fee-

for-service staff and anyone else performing public servant functions.  

• The defining characteristic on whether an agency, board or commission is 

covered should be the role and functions performed by the agency and 

whether it is reasonable to expect that a citizen, in dealing with the 

agency, would consider that he or she is dealing with “the government”. 

• With regard to achieving a balance between flexibility and accountability, 

while AMAPCEO recognizes that some delegation of authority to Deputy 

Ministers and heads of agencies is necessary and desirable, we would 

argue that consistency of interpretation and application across the OPS (in 

both ministries and affected agencies) is essential with regard to the 

implementation of the public service charter, the ethical code, the political 

activity rights policy and the whistleblower provisions. 

 

Whistleblowing 

 

Protections Afforded Whistleblowers 

 

• The anonymity of whistleblowers must be protected 

• There must be solid definition of what constitutes a “reprisal” 

• In a reprisal claim, the onus must be on the employer to prove that a 

reprisal did not occur 

• The Ontario Labour Relations Board should adjudicate reprisal claims 

• The Board should be empowered to make successful claimants whole 

again 

• The current possibility of fines being levied on those guilty of reprisals 

should be maintained, with the fine increased from $5,000 to $10,000 
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Whistleblowing Mechanism 

• The reporting authority should continue to be an independent Officer of 

the Legislative Assembly, with a change in title from Counsel to 

Commissioner  

• AMAPCEO is not convinced that membership in the Law Society of Upper 

Canada should continue to be a requirement, provided that protection 

equivalent to solicitor-client privilege can be written into the legislation so 

that employees are assured that confidentiality will be respected 

• The right to refuse an investigation should be maintained as it currently 

stands in the PSA 

• Investigations ought to be conducted by the implicated institution (i.e. 

ministry, agency or other body) expeditiously, with a report summarizing 

the investigation filed with the reporting authority 

• Those accused of wrongdoing by whistleblowers ought to be subject to 

standing discipline procedures 

 

Opportunity to Review Other Legislation 

 

• AMAPCEO believes the current review of the Public Service Act presents 

an opportunity for the Government of Ontario to take a principled position 

that the Ontario Public Service, as an employer, will no longer be 

exempted from workplace legislation that applies to every other employer 

in the province 

• Thus, AMAPCEO strongly encourages the government to take advantage 

of the PSA review, and the enactment of a public service charter that 

defines the role and values of public servants, to rescind a number of 

other legislative anomalies, including: 

o The Bill 7 amendments to the Crown Employees Collective 

Bargaining Act (CECBA) that created unique and unusual grounds 
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for excluding certain civil servants from collective bargaining rights 

– exclusions that do not exist in either the private sector or the 

broader public sector; 

o The legislation that removed successor rights from OPS bargaining 

agents – again, unique to the Ontario Public Service; 

o The explicit exclusion of the Ontario Public Service from coverage 

under the Employment Standards Act; and  

o The legislation that prevents OPS employees from arbitrating 

classification disputes, a right enjoyed by other bargaining agents 

outside the Ontario Public Service. 
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Introduction  

AMAPCEO welcomes this opportunity to comment on possible amendments to 

Ontario’s Public Service Act (PSA).  The Association has prepared this 

submission in response to an invitation for comments that was extended to all 

OPS bargaining agents by the Public Service Legislation Project in the Ministry of 

Government Services, which has been reviewing the PSA for some time.  In 

particular, the brief addresses a number of issues raised in an MGS consultation 

paper issued in March 2006 entitled “A New Public Service Act for Ontario”. 

 

We have grouped our comments under four major themes: 

 

• Ethics and Values  
• Management Framework and Scope of Application  
• Whistleblower Protection 
• Opportunity to Review Other Legislation 

 

Ethics and Values  

The consultation paper states that one of the two main purposes of PSA review 

is to “strengthen the existing ethical framework” and asks whether and to what 

extent a new PSA should: 

 

• Define a statement of purpose for the PSA; 
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• Introduce explicit statutory affirmation of the merit principle; 

• Develop a statutory code of conduct that would address conflict of interest 

and post-service employment activity; 

• Clarify the rules governing political activity rights for public servants; 

• Develop a code of conduct for ministerial advisors. 

 

AMAPCEO believes it would be desirable for the PSA to codify both a broad, 

over-arching “statement of OPS values”, which we call in this submission a 

Public Service Charter, and a separate, more detailed Code of Ethics.  The 

former could be positioned as an introduction to and de facto statement of 

purpose for the revised statute (and should also incorporate explicit recognition 

of the merit principle), while the ethical code could appear as a separate section 

of the Act, incorporating the existing conflict of interest and post-service 

provisions.  While the code of ethics would summarize what public servants 

should not do, the statement of values would explain what public servants are 

expected and entitled to do.   

 

Statement of Values:  A Public Service Charter 

 

The MGS consultation paper states that “in the wake of the issues that prompted 

the establishment of the Gomery Commission [on the federal sponsorship 

program], restoration of public trust” in the public sector is critical.1  In his Phase 

II report, Mr. Justice John Gomery recommended that the federal government 

“should adopt legislation to entrench into law a Public Service Charter”.2  

According to the report, such a charter would serve as a statement of the rights 

and obligations of public servants, as well as a symbol of the government’s 

commitment to the value of and respect for the public service.   

 

                                            
1
 Ontario, Ministry of Government Services, A New Public Service Act for Ontario:  Consultation 

Paper (Toronto, 2006), at 1. 
2
 Canada, Commission of Inquiry into the Sponsorship Program and Advertising Activities,  

Restoring Accountability:  Recommendations (Ottawa, 2006) at 67. 
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In arriving at this recommendation, Justice Gomery concludes that the public 

service has a statutory and legal identity that is separate from that of the 

government and ministers.  He cites the work of Professor Lorne Sossin of the 

University of Toronto Law School who, in a research paper for the commission, 

argued that “a range of unwritten constitutional conventions and principles clearly 

give rise to obligations, responsibilities and constraints on decision-making by 

members of the public service which arguably together confer constitutional 

status on the public service as an organ of government”.3 

 

Justice Gomery notes that Canadian courts have recognized a distinct identity for 

the public service: 

 

• The Federal Court of Appeal has considered a right of the public to be 

served by a politically neutral public service; 

• The Supreme Court of Canada has described the public service as an 

“organ of government” with its own distinct duties and responsibilities; 

• The Supreme Court of Canada has found that the “public confidence in 

the civil service requires its political neutrality and impartial service to 

whichever political party is in power”.4 

 

In addition, Justice Gomery notes that the Government of Canada has 

recognized that the public service, while supporting the government of the day, 

must do so “without compromising the non-partisan status that is needed to 

provide continuity and service to successive governments of differing priorities 

and political stripes”.5 

 

                                            
3
 Lorne Sossin, “Defining Boundaries:  The Constitutional Argument for Bureaucratic 

Independence and its Implication for the Accountability of the Public Service” in Canada, 
Commission of Inquiry into the Sponsorship Program and Advertising Activities, Restoring 
Accountability:  Research Studies, vol. 1: The Public Service and Transparency (Ottawa, 2006) 
25 at 63. 
4
 Ibid. at 64. 

5
 Ibid. 
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AMAPCEO believes that an Ontario Public Service Charter that reflects these 

principles should be enacted as part of a new Public Service Act.  We draw a 

distinction between a statement of purpose for the act and a public service 

charter (or statement of values).  A statement of purpose, alone, is not sufficient 

to provide the kind of fundamental statement of rights, obligations and values for 

the public service as a body that we think should be codified in the act.   

 

Thus, we would propose both a statement of purpose and a charter or, 

alternatively, a charter that also serves the function of a statement of purpose.  If 

both are included in the new act, the statement of purpose might be limited to 

something along the following lines (similar to the statements of purpose 

contained in the British Columbia and Saskatchewan public service acts and 

simply itemizing the major components or sections of the legislation): 

 

The purposes of this Act are to: 
 
a) facilitate the effective and efficient provision of services of high quality to the 

public;  
b) recruit and develop a well-qualified public service;  
c) establish a charter of rights and obligations for public service employees; 
d) establish a code of ethical conduct for public service employees; 
e) establish a management framework for the public service; 
f) establish a process for disclosure of wrongdoing; 
g) promote harmonious relations among the government, its employees and 

bargaining agents representing employees. 
 
A number of other jurisdictions with Westminster-like parliamentary governments 

have incorporated a statement of public service values in legislation.  AMAPCEO 

believes that the United Kingdom’s Civil Service Code and the federal 

government’s Values and Ethics Code of the Public Service of Canada both 

provide useful models on which to base an Ontario Public Service Charter, 

supplemented by elements from the Public Servant’s Commitments recently 

issued by the Institute for Public Administration in Canada (IPAC).6   

                                            
6
 We do not support incorporating the current OPS “Values Statement”, which was adopted in 

1997, into the PSA.  As Professor Kenneth Kernaghan has pointed out (in his 2003 paper for the 
Panel on the Role of Government in Ontario, “The Future Role of a Professional, Non-Partisan 
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An OPS Charter ought to address the following principles:  

 

• The Ontario Public Service has been established as an apolitical and non-

partisan institution and provincial resource, part of the essential framework 

of Ontario’s system of parliamentary democracy.    

• The Government of Ontario declares its respect for public servants and for 

the role and contributions of the Ontario Public Service. 

• Public servants provide impartial, objective and frank advice and support, 

under law, to the Government of Ontario in the formulation of public 

policies, the implementation of government decisions and the 

administration of public services, thereby strengthening good government, 

democracy and Ontario society.   

• While public servants have a duty of loyalty to the elected government of 

the day, the public service fulfills a critical role in serving the public interest 

by providing continuity to successive governments. 

• Each public servant is expected to perform his or her responsibilities, 

under law, with personal integrity, honesty, fairness, discretion, impartiality 

and objectivity.   

• Public servants are expected to demonstrate respect and courtesy in their 

individual relationships with both fellow citizens and fellow public servants. 

• Public servants shall endeavour to ensure the proper, effective and 

efficient administration of public funds and programs. 

• Public servants are expected to be recruited, appointed and promoted 

according to a process that is based on the principle of merit. 

                                                                                                                                  

Public Service in Ontario”), this statement has a number of deficiencies, e.g., it does not contain a 
strong statement on democratic values, was drafted by senior public servants without broad 
consultation and is virtually unknown both within and outside the OPS. The OPS Values 
Statement is considerably weaker and narrower than the values statements or codes in public 
service statutes of other Westminster jurisdictions. 
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• Ministers and ministerial staff have a duty to give fair consideration and 

due weight to informed and impartial advice from civil servants in reaching 

decisions.  

• Ministers and ministerial staff have a duty (a) not to use public servants for 

partisan political purposes, (b) to uphold the apolitical and nonpartisan role 

of the public service and (c) not to ask public servants to act in any way 

that would conflict with the OPS Charter or any other law. 

• Deputy Ministers (or heads of agencies) should have explicit responsibility 

for implementing the Charter in their ministries (or agencies) and for 

exemplifying, in their personal actions and behaviour, the values 

embodied in the Charter. 

 

AMAPCEO believes it is important that the Charter include a strong statement 

against use of the public service for partisan purposes to protect against 

inappropriate requests by the Premier or a minister, for example during an 

election campaign, for briefing materials prepared by public servants that are 

used by the Premier or a minister for campaign purposes in his or her role as a 

candidate.   (One possible approach during election campaigns would be the 

sharing of requested briefing materials with all political parties.)  

 

Issues related to the scope of application of a code or charter of values are 

addressed under the “Management Framework and Scope” section, below.  

 

A Comprehensive Ethical Framework  

 

Ontario currently has an excellent set of rules regarding conflict of interest and 

post-service activities.  AMAPCEO does not have a strong view on whether 

these rules need to be codified in legislation.  If a strong public service charter of 

values is incorporated into the PSA, it may be that the detailed ethical rules can 

be left out of the statute itself (perhaps appearing in a regulation under the Act).  

If any changes to either the conflict of interest or post-service rules are 
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contemplated, however, AMAPCEO would expect to be consulted, and to be 

given a meaningful  opportunity to comment, on the specific proposed changes.   

 

Issues related to the scope of application of a code of ethics are addressed 

under the “Management Framework and Scope” section, below. 

 

Political Activity Rights  

 

AMAPCEO believes the current line is generally drawn appropriately between 

balancing the rights of public servants as citizens and the need to preserve the 

impartiality of the public service and we have no particular comments on this 

section of the Act.  We would expect to be consulted, and to have a meaningful 

opportunity to comment, if any changes are contemplated that would extend 

restrictions on political activity in the OPS to those who are not so restricted 

currently.  Issues related to the scope of application of political activity restrictions 

are addressed under the “Management Framework and Scope” section, below.  

 

A Code of Conduct for Ministerial Advisors 

 

AMAPCEO believes it would be quite helpful to codify, in legislation, the role of 

and rules of conduct governing ministerial advisors.  We believe they should be 

treated differently than other public servants and that the relationship and rules of 

contact between ministerial advisors and civil servants should be clear.  A major 

principle that is often not observed, for example, is that instructions from the 

Minister and ministerial staff should flow to civil servants through the Deputy 

Minister, not directly from a ministerial advisor to a civil servant.  If the 

relationship between ministerial advisors and public servants is to be clarified, it 

would probably also make sense that the relationship between Ministers and 

public servants should also be addressed, as is the case in other Westminster 

jurisdictions, some of which, such as the United Kingdom, have developed a 
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Ministerial Code.  The goal of any such initiative should be to emphasize the 

political neutrality of the public service. 

 

Management Framework and Scope of Application  

Concerning the scope of the PSA, AMAPCEO submits that there are two key 

issues.  One revolves around the definition of just who an “employee” is for the 

purposes of the Act.  The other deals with the scope of the Act – that is the 

sphere of core government, agencies, etc. that operate under the Act.  These two 

issues will be dealt with in turn. 

 

Defining ‘Employee’ 

 

As the Consultation Paper states, the existing definitions in the PSA (e.g. “public 

servant” and “crown employee”) are confusing and convoluted.  Further to that, 

as the Consultation paper notes, many jurisdictions have moved towards a 

simplified mechanism.  AMAPCEO advocates such a simplified approach.  

Ideally, AMAPCEO believes that the PSA ought to contemplate two classes: 

“employee” and “temporary employee”, with appropriate temporal and functional 

restrictions. This is the basic model utilized, for example, in British Columbia and 

Saskatchewan.  

 

Pertaining to the specific definition of “employee,” AMAPCEO stresses that the 

definition ought to adhere to an objective as opposed to a taxonomic standard.  

In other words, persons performing public service functions, whether appointed 

on a secondment, fee-for-service or other such arrangement, should be deemed 

to be an employee, bound by the provisions of the Act.  In keeping with an 

objective standard, the requirement that appointments under the PSA be 

“express” ought to be eliminated.  Moreover, the OPS ought to be bound by the 

decisions of adjudicative bodies on specific matters dealing with questions 

surrounding whether or not one is an employee for the purposes of the Act. 
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A related issue is the need to clarify relationships in cases where elected officials 

(e.g., Ministers or Parliamentary Assistants) or those appointed by Order-in-

Council (typically heads of agencies, boards or commissions) directly supervise 

some public servants, leading to circumstances in which policies that would 

normally apply to supervisors of public servants do not appear to apply, e.g., the 

Workplace Discrimination and Harassment Policy and human resource 

directives).  We strongly recommend that heads of agencies, boards or 

commissions that are appointed by Order-in-Council but who are expected to 

supervise public servants be subject to the same ethical and human resource 

obligations that would apply if they were public servants supervising other public 

servants. 

 

Coverage of the Act 

  

AMAPCEO advocates that the application of the renewed PSA be as broad as 

possible.  As it is unquestionably difficult (if not impossible) to arrive at an 

objective test here, a taxonomic approach is necessary.  We advocate that the 

PSA be deemed as applying to all ministries of the government, as well as to any 

board, commission, agency or other body of the government except to those to 

which the Lieutenant Governor in Council declares the Act, or a provision of the 

Act, not apply to.   

 

As the MGS consultation paper notes, “From the perspective of the public, it 

would seem reasonable that all people who deliver provincial public services 

should be governed by the same rules of conduct and should adhere to 

comparable norms of behaviour, regardless of whether they work for a ministry or 

an agency”.   The public service charter, ethical code (conflict of interest and 

post-service provisions), policy on political activity rights and whistleblower 

provisions should apply automatically to all employees in all ministries and, by 

extension, given AMAPCEO’s views on the matter, to all Order-in-Council 
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appointees, secondees, fee-for-service staff and anyone else performing public 

servant functions.  The defining characteristic on whether an agency, board or 

commission is covered should be the role and functions performed by the agency 

and whether it is reasonable to expect that a citizen, in dealing with the agency, 

would consider that he or she is dealing with “the government”. 

 

Finally, the consultation paper asks what considerations should be taken into 

account in striking a balance between flexibility and accountability, in terms of 

delegation of authority and, presumably, the ability of ministries and agencies to 

differentiate themselves from each other.  While AMAPCEO recognizes that 

some delegation of authority to Deputy Ministers (and heads of agencies) is 

necessary and desirable in an organization as large as the OPS, we would argue 

that consistency of interpretation and application across the OPS (in both 

ministries and affected agencies) is essential with regard to the implementation 

of the public service charter, the ethical code, the political activity rights policy 

and the whistleblower protection provisions.  Further, the opportunity of ministries 

and agencies to supplement provisions of the Act, for example by adding 

additional ethical provisions to a code of conduct unique to a ministry, should be 

limited.  Public servants work for a single employer - the Government of Ontario - 

and members of the public are entitled to expect consistency in their relationship 

with government, regardless of ministry or agency.  This is especially important in 

light of what appears to be an unfortunate but increasing tendency of 

governments to establish so-called arm’s length agencies that perform functions 

previously performed by civil servants in ministries.   
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Whistleblowing 

AMAPCEO submits that there are three main components to whistleblowing 

protections:  

(1) the scope of wrongdoing that may be reported; 

(2) the protections afforded to those that report wrongdoing; and, 

(3) the mechanism for investigating and resolving complaints. 

Each of these three components will be assessed in turn in this submission.  

However, prior to that we will discuss the extent to which the ability to blow the 

whistle is already afforded to public servants via the common law, as well as 

other statutes.  Keeping this background in mind will help in the crafting of 

statutory whistleblower protections.  

 

Existing Provisions of the PSA 

  

The existing unproclaimed whistleblowing provisions represent a strong and 

thorough process that compares well against other jurisdictions.  Consequently, 

AMAPCEO prefers to see the form and substance of the existing provisions 

maintained as, at least, a minimum standard through the renewal of the PSA.   

 

Existing Provisions Too Complex? 

  

One of the criticisms regarding the existing provisions seems to be that the 

drafting is complex.  However, before embarking on any attempt to simplify and 

streamline legislation, it should be noted that the great mass of legislation both 

within Ontario (as well as beyond) is – for good reason – complex, utilizing highly 

precise language and convoluted prose.  For example, recall what Arbitrator J. 

M. Weiler wrote with regard to whistleblowing in 1981: 

There are many possible situations where one can see a principled argument in 
favour of disclosing information gained during the course of employment.  In my 
view, no short simple rule will capture these exceptions and at the same time 
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maintain the employer’s interest in preserving the confidentiality of information to 
which public servants have access during their employment.7 
 

The complexities necessary in order for legislation to work need not concern 

users.  Thus, the minutia of the federal government’s Bank Act (weighing in at 

nine hundred and ninety-one sections along with three schedules) need not 

concern a customer using an ATM.  In the same way, the internal complications 

of whistleblower protections need not worry or, more importantly, confuse either 

whistleblowers or respondents.   

 

Providing a Simplified Model 

 

What matters is the degree to which the process can be explained in a simplified 

manner.  To that end, posters, brochures and other plain language information 

resources would be sufficient to explain the operation of the current provisions.  

Indeed, such posters are used in government offices in the United States to 

explain the legislation which inspired the existing Ontario protections (these 

posters are included here, in Appendix ‘A’).  AMAPCEO recommends the use of 

similar posters and other materials in the OPS environment. 

 

The Scope of Application of Whistleblowing Protections 

  

Notwithstanding that this submission addresses amendments to the PSA, as part 

of a broader belief that, where possible, the same labour law framework ought to 

apply to both the public and private sectors, AMAPCEO advocates that 

whistleblowing provisions ought to be set in the Employment Standards Act.  This 

is the method utilized within the United Kingdom, as per their Public Interest 

Disclosure Act.  

  

                                            
7
 Re Ministry of Attorney-General, Corrections Branch and British Columbia Government 

Employees’ Union, (1981), 3 L.A.C. (3d) 140 (BC) at 155 [Lehnert] (Emphasis added). 
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Existing Whistleblowing Protections 

 

Common Law Protections - Background 

 

Public servants (along with employees in other sectors) owe the common law 

duties of loyalty, good faith, and confidentiality to their employer.  Though 

common to all employees, the Ontario Law Reform Commission (OLRC) notes 

that in the public service, “the common law duties help to ensure the neutrality, 

impartiality, and integrity of the public service and, thereby, serve to buttress the 

constitutional role of the public service.”8   

 

While adherence to these common law duties foster the public interest, the 

‘public interest’ ought to be considered in as broad a light as possible.  As such, 

the law allows for employees to violate these duties in certain circumstances in 

order to preserve the broader public interest (for a full discussion, see Appendix 

‘B’). 

 

Common Law Protections – Canadian Public Service Jurisprudence 

 

The lawful ability of public servants to report wrongdoing within their workplace 

has been affirmed in Canadian jurisprudence.  The key cases in this regard are 

Lehnert and Fraser.   

In Lehnert, Arbitrator Weiler wrote: 

Neither the public nor the employer’s long-term best interests are served if these 
employees, from fear of losing their jobs, are so intimidated that they do not bring 
information about wrongdoing at their place of employment to the attention of 
those who can correct such wrongdoing.  However, the duty of fidelity does 
require the employee to exhaust internal ‘whistle-blowing’ mechanisms before 
‘going public’.9 

 

                                            
8
 Ontario Law Reform Commission, Report on Political Activity, Public Comment and Disclosure 

by Crown Employees, (1986) at 34 [OLRC Report]. 
9
 Lehnert, supra note 7 at 163. 
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In Fraser Chief Justice Dickson of the Supreme Court of Canada (in holding that 

loyalty within the public service means loyalty to the government as employer, 

not loyalty to the party that holds power at a given time) wrote that 

in some circumstances a public servant may actively and publicly express 
opposition to the policies of a government. This would be appropriate if, for 
example, the Government were engaged in illegal acts, or if its policies 
jeopardized the life, health or safety of the public servant or others, or if the 
public servant's criticism had no impact on his or her ability to perform effectively 
the duties of a public servant or on the public perception of that ability.10 

 

Based on this, Professor Lorne Sossin notes that “if this logic is followed, all civil 

servants enjoy a measure of legal protection should they decide to become 

‘whistle blowers,’ whether or not specific whistle-blower legislation exists to 

protect them.”11   

  

For a fuller discussion of this section, please see Appendix ‘C’. 

 

Other Statutory Protections 

  

Ontario already provides for whistleblower protections to employees under the 

Environmental Protection Act (s. 174), the Environmental Bill of Rights (ss. 104 – 

116), the Occupational Health and Safety Act (s. 50), and the Public Inquiries Act 

(s. 9.1).  Additionally, the Criminal Code affords some protection for 

whistleblowers by way of reprisals for whistleblowing being made a criminal 

offence (s. 425.1).  

 

Concluding Remarks 

  

AMAPCEO stresses that public servants already have a lawful right to blow the 

whistle on wrongdoing they observe in the workplace.  Emerging from the 

                                            
10

 Fraser v. Public Service Staff Relations Board, [1985] 2 S.C.R. 455 at 470 [Fraser]. 
11

 Lorne Sossin, “Speaking Truth to Power? The Search for Bureaucratic Independence in 
Canada” (2005), 55 U.T.L.J. 1 at 13. 
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common law, however, this right is somewhat ambiguous.  Whistleblowing 

legislation ought not to be seen as generating a new right – rather, such 

legislation serves to provide clearer guidelines concerning when this right can be 

exercised.  Additionally, there already exist (in other statutes) whistleblower 

protection on narrowly defined grounds.  Here again, the addition of 

whistleblower protections to the PSA is more a coalescence of existing law, as 

opposed to a departure.   

 

Scope of Wrongdoing Protected 

 

The existing provisions of the PSA represent a good scope of coverage in terms 

of defining those wrongs which are ripe for whistleblowing.  AMAPCEO submits 

that this listing ought to be maintained as at least a minimum.  Few jurisdictions 

exceed the list set forth by the PSA.  The Canadian federal government’s Public 

Servants Disclosure Protection Act (PSDPA) is one piece of legislation that does 

go somewhat further (at its s. 8).  In defining wrongdoing, the PSDPA includes 

violations of the Code of Conduct, the taking of reprisals, and the counseling of 

another to commit a wrongdoing. 

 

Protections Afforded Whistleblowers 

  

AMAPCEO submits that, for the most part, the protections in the existing PSA 

ought to be maintained.  The key aspects of these protections are assessed 

below. 

 

Guarantee of Anonymity 

  

The anonymity of whistleblowers is already guaranteed by the PSA (ss. 28.17 

and 28.20).  As a matter of comparison, the federal government’s PSDPA also 

protects the anonymity of whistleblowers (ss. 11 and 44). 
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The guarantee of anonymity acts as a first assurance to prospective 

whistleblowers that they are not risking their livelihoods in bringing workplace 

wrongdoing to light. 

 

Definition of Reprisal 

 

The chief flaw with the existing whistleblowing provisions in the PSA is that the 

Act offers no solid definition of what constitutes an “adverse employment action” 

(or, reprisal).  The federal government’s PSDPA provides a strong definition of 

reprisal (at s. 2).  The PSDPA states:  

‘reprisal’ means any of the following measures taken against a public servant 
because the public servant has made a protected disclosure or has, in good faith, 
cooperated in an investigation carried out under this Act: (a) a disciplinary 
measure; (b) the demotion of the public servant; (c) the termination of 
employment of the public servant, including, in the case of a member of the 
Royal Canadian Mounted Police, a discharge or dismissal; (d) any measure that 
adversely affects the employment or working conditions of the public servant; 
and (e) a threat to take any of the measures referred to in any of paragraphs (a) 
to (d). 

AMAPCEO submits that the renewed PSA ought to emulate this definition, as it 

provides greater certainty as to what constitutes a reprisal. 

 

Reverse Onus 

  

The current whistleblower protections in the PSA include a reverse onus on 

matters of reprisals (s. 29.29(2)).  In other words, when a workplace reprisal is 

alleged, it falls to the employer to demonstrate that its actions were not 

undertaken as a reprisal.  The same principle exists in the Environmental Bill of 

Rights (s. 109).  This principle exists as it can be difficult to prove animus on the 

part of the employer, whereas the employer can much more easily demonstrate 

than an employment decision was “routine.” 
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Consequently, AMAPCEO submits that the reverse onus rule must be 

maintained in the renewal of the PSA.  

 

Reprisal Allegations: Adjudicative Body 

  

The current state of the PSA has it that the Ontario Labour Relations Board 

(OLRB) adjudicates reprisal allegations (ss. 28.12 and 28.30(1)).  AMAPCEO 

submits that this forum be maintained in the renewed PSA. 

 

Reprisal Compensation 

  

The adjudicative body should be empowered to make a successful reprisal 

claimant whole again, as is the case in the current PSA (s. 28.30).  AMAPCEO 

submits that this be maintained. 

 

Reprisal Punishment 

  

The current PSA contemplates fines of up to $5,000 for those who undertake 

reprisals against whistleblowing employees.  AMAPCEO submits that fines ought 

to be maintained in the renewal of the Act, as they provide another layer of 

protection for whistleblowers, as well as serving as a strong demonstration of the 

seriousness with which reprisals are viewed.  Inasmuch as the $5,000 maximum 

was set at the time the legislation was adopted in 1993, we recommend that the 

level be increased to $10,000, both to account for inflation since 1993 and to 

reinforce the notion that reprisals will be treated as a serious offense.   

 

Whistleblowing Mechanism 

  

AMAPCEO takes the overarching position that whistleblowing legislation is 

fundamentally about protecting the livelihoods of those employees who bring to 
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light wrongdoing within their workplaces.  As we have seen, the right to blow the 

whistle on wrongdoing already exists.  What are sorely needed are the 

protections which make this right tenable.  

  

Additionally, however, to be effective whistleblowing legislation must offer a clear 

and rational approach to investigating and redressing the wrongdoing 

complained of.  Here, AMAPCEO submits that the existing provisions within the 

PSA are sufficient.  Below, we submit some minimum standards to be kept in 

mind through the PSA renewal process. 

 

Reporting Authority 

  

The current PSA provisions create an office of Counsel, who is required to be a 

member of the Law Society of Upper Canada, and who is appointed as an Officer 

of the Legislative Assembly.  AMAPCEO submits that this position, perhaps with 

a title change, should be maintained in the renewal of the Act.     

  

The Counsel, in AMAPCEO’s view, should exist as a trustworthy, independent, 

impartial source who acts as a buffer, ensuring the whistleblower’s anonymity 

and the confidentiality of the information presented.  Appointment as an 

independent Officer of the Assembly (with a status equivalent to that of the 

Auditor-General and the Ombudsman) is an essential requirement for this 

position.  We are not convinced, however, that the incumbent needs to be a 

lawyer, provided that public servants can be assured that confidentiality will be 

respected if they contact the office.  We note that the 1986 Ontario Law Reform 

Commission report that proposed whistleblowing legislation recommended “that 

solicitor-client privilege should apply to all communications” between the Counsel 

and employees.12  AMAPCEO recommends that a protection equivalent to 

solicitor-client privilege be written into the legislation without a requirement that 

                                            
12

 OLRC Report, supra note 8 at 270. 
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the holder of the Counsel position be a member of the law society and that the 

title of the position be changed to “Commissioner” rather than “Counsel”. 

 

Right to Refuse an Investigation 

  

The current PSA provisions allow the Counsel to refuse an investigation if the 

alleged act does not constitute a wrongdoing, or if the alleged act would be more 

appropriately reported to another body (s. 28.18).  AMAPCEO submits that this is 

a clear and adequate mechanism which ought to be maintained. 

 

Action taken on Disclosure 

  

The current PSA holds that Counsel will require a report from the head of an 

institution (i.e. ministry, agency or other body) implicated by the alleged act, or if 

such is inappropriate, may refer the investigation to another agency (ss. 28.20 

and 28.25(1)).  AMAPCEO submits that this is an adequate procedure.   

  

This format saves the office of the Counsel from becoming another investigative 

agency.  Moreover, it serves to “normalize” the investigative process.  In other 

words, AMAPCEO submits that investigations emerging from whistleblower 

complaints ought to be conducted in the same manner as investigations that 

emerge from any other source.   

 

Report Required 

  

Once the institution in question has dealt with the alleged wrongdoing through 

the normal processes and mechanisms, the institution should be required to file a 

report with the Counsel.  Ensuring this is done in a timely fashion will ensure that 

wrongdoings are dealt with.  The Counsel, in turn, should be required to report 

annually to the Assembly on those investigations carried out.  The procedure 
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contemplated here would be substantially similar to that which is outlined in the 

existing whistleblowing provisions in the PSA. 

 

Those accused of wrongdoing 

  

AMAPCEO wishes to stress that the mere accusation of wrongdoing does not 

necessarily mean that wrongdoing has taken place.  In other words, the 

whistleblower is not always going to be correct.  With that in mind, AMAPCEO is 

content with existing provisions (such as those within relevant collective 

agreements) that guide internal discipline procedures as they may impact on 

respondents in whistleblowing investigations. 

 

Opportunity to Review Other Legislation  

 

AMAPCEO believes the current review of the Public Service Act presents an 

opportunity for the Government of Ontario to take a principled position that the 

Ontario Public Service, as an employer, will no longer be exempted from 

workplace legislation that applies to every other employer in the province.   

 

There is an inconsistency in the notion that, while public servants are expected to 

uphold, enforce and comply with the law, they are exempt from certain provisions 

of a number of laws that apply to their fellow citizens (in both the public and 

private sectors) who are not public servants.  Put another way, it is hard to 

understand how the government can legislate provisions for all other employers 

and workplaces (presumably on the grounds that such provisions are in the 

public interest and for the public good) that the government then refuses to apply 

to itself as an employer, ostensibly on the grounds that the government would 

prefer more “flexibility” (an argument that many other employers often make, 

unsuccessfully, in resisting government regulation).   
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Such an approach does not set a good example for other employers, particularly 

when the government usually, and rightly, holds itself up as a model for others; 

indeed, acting as a model employer and a good corporate citizen ought to be a 

prime public service value.  We were pleased that the government recognized 

this principle in its decision not to exempt the OPS from the recent legislation 

eliminating mandatory retirement. 

 

Thus, AMAPCEO strongly encourages the government to take advantage of the 

PSA review, and the enactment of a public service charter that defines the role 

and values of public servants, to rescind a number of other legislative anomalies, 

including: 

 

• The Bill 7 amendments to the Crown Employees Collective 

Bargaining Act (CECBA) that created unique and unusual grounds 

for excluding certain civil servants from collective bargaining rights 

– exclusions that do not exist in either the private sector or the 

broader public sector; 

• The legislation that removed successor rights from OPS bargaining 

agents – again, unique to the Ontario Public Service; 

• The explicit exclusion of the Ontario Public Service from coverage 

under the Employment Standards Act; and  

• The legislation that prevents OPS employees and their bargaining 

agents from accessing arbitration of classification disputes, a right 

enjoyed by other employees and bargaining agents outside the 

Ontario Public Service. 
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 Appendix ‘A’: Information Posters – United States 
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Appendix ‘B’: Common Law Whistleblowing Protections 

– Background 

It has long been a tenet of the common law that the common law duties do not 

extend without limitation.  This is based on the notion, first enunciated in the mid-

nineteenth century, that  

[c]onfidential communications involving fraud are not privileged from 
disclosure. ... The true doctrine is, that there is no confidence as to the 
disclosure of iniquity. You can not make me the confident of a crime or a 
fraud, and be entitled to close up my lips upon a secret which you have 
the audacity to disclose to me relating to any fraudulent intention on your 
part; such a confidence can not exist.1  

 

Thus, there is a whistleblowing exemption to the common law duties which 

emerge from an employment relationship.   

 

The question facing us with regard to common law protections for whistleblowing 

focuses on what sort of wrong gives rise to the exemption.  Clearly the Gartside 

measure cited above is one of fraud, however, as the Ontario Law Reform 

Commission notes, since that decision “the nature of the wrongdoing justifying a 

whistleblowing exception to the common law duty has expanded.”2  The high-

water mark for expansion has been set by Lord Denning, who wrote that an 

employee may disclose “any misconduct … of such a nature that it ought in the 

public interest to be disclosed to others.”3  The exact nature of what 

constitutes “the public interest” has proved to be of concern to numerous courts, 

consequently some judgements have stated in dicta that the public interest 

exception “should be restricted to instances of wrongdoing of grave public 

importance.”4 

                                            
1
 Gartside v. Outram (1856), 26 L.J. Ch. 113 [Gartside]. 

2
 Ontario Law Reform Commission, Report on Political Activity, Public Comment and Disclosure 

by Crown Employees, (1986) at 64 [OLRC Report]. 
3
 Initial Services Ltd. v. Putterill, [1967] 3 All E.R. 145 at 148 (C.A.) [Initial Services], cited in 

OLRC Report, ibid.  
4
 OLRC Report, ibid. at 65. 
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The OLRC notes that the success of a common law whistleblowing defence to a 

breach of confidence is dependent on both the evidence backing the disclosure, 

as well as to whom the disclosure was made.5  With respect to what sort of 

evidence warrants disclosure, the OLRC notes that there is minimal guidance 

from the Courts.  However, authorities point to two considerations: (1) a 

disclosure is justified only if the whistleblower has a reasonable ground for 

believing that a crime or civil wrong has occurred or will take place, and (2) that 

good faith on the part of the whistleblower must be proven.6   

 

On the question of to whom confidential information ought to be delivered, the 

OLRC report points to Lord Denning, who, in Initial Services wrote that 

[t]he disclosure must, I should think, be to one who has a proper interest 
to receive the information.  Thus, it would be proper to disclose a crime to 
the police; or a breach of the Restrictive Trade Practices Act, 1956, to the 
registrar.  There may be cases where the misdeed is of such a character 
that the public interest may demand, or at least excuse, publication on a 
broader field, even to the press.7 

 

The OLRC notes that in Initial Systems, the whistleblower had already resigned 

his position with the company, thereby concluding his duty of loyalty.  For one still 

in the employ of the alleged wrongdoer, “[l]oyalty would appear to demand that 

disclosure beyond internal channels should be the very last resort.”8  Internal 

channels, where they are likely to be effective, are seen as superior to ‘going 

public.’  This saves unnecessary breaches of confidentiality, as well as any 

needless embarrassment or disclosures that may be prejudicial to the employer.  

Moreover, this mindset indicates that if a whistleblower is to go public that only 

the core necessary information to the issue at hand be divulged.  Information that 

can remain in confidence ought to be kept confidential. 

                                            
5
 Ibid. at 68. 

6
 Ibid. (It is noted, however, that if the disclosure evinces a crime, the motivation of the 

whistleblower is not relevant, as there is clearly no confidence associated with a crime.) 
7
 Initial Systems, supra note 3 at 68. 

8
 OLRC Report, ibid. at 69. 
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Appendix ‘C’: Common Law Protections – Canadian 

Public Service Jurisprudence 

In a British Columbia labour arbitration case dating from 1981, Arbitrator J.M. 

Weiler ruled on a case concerning a public servant’s duty of loyalty (also known 

as the duty of fidelity).  The two grievors were employed by the British Columbia 

Corrections Branch, and had become “local celebrities” due to a “prolonged 

harangue in which they castigated the administration of provincial corrections” on 

talk radio and in newspapers.1  Their campaign was, however, groundless.2  The 

grievors did not heed calls to stop their media campaign, and they did not 

internally file their complaints before going public (a step which may well have 

cleared the air at a much earlier – and much less public – stage).  They were 

consequently dismissed, a decision which was upheld by the Arbitrator.    

 

In the decision, Arbitrator Weiler wrote of the disclosure of confidential 

information by ‘whistleblowing’ employees: 

[w]ith respect to public criticisms of the employer, the duty of fidelity does 
not impose an absolute ‘gag rule’ against an employee making any public 
statements that might be critical of his employer.  An employee need not, 
in every circumstance, follow Cervantes’ advice, ‘A closed mouth gathers 
no flies.’  The duty of fidelity does not mean that the Daniel Ellsbergs and 
Karen Silkwoods of the world must remain silent when they discover 
wrongdoing at their place of employment.  Neither the public nor the 
employer’s long-term best interests are served if these employees, from 
fear of losing their jobs, are so intimidated that they do not bring 
information about wrongdoing at their place of employment to the attention 
of those who can correct such wrongdoing.  However, the duty of fidelity 
does require the employee to exhaust internal ‘whistle-blowing’ 
mechanisms before ‘going public’.  These internal mechanisms are 
designed to ensure that the employer’s reputation is not damaged by 
unwarranted attacks based on inaccurate information.  Internal 
investigation provides a sound method of applying the expertise and 
experience of many individuals to all problems that may only concern one 
employee.  Only when these mechanisms prove fruitless may an 

                                            
1
 Re Ministry of Attorney-General, Corrections Branch and British Columbia Government 

Employees’ Union, (1981), 3 L.A.C. (3d) 140 (BC) at 145 [Lehnert]. 
2
 Ibid. at 166. 
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employee engage in public criticism of his employer without violating his 
duty of fidelity.3 

 
 

We can divine two important points from the foregoing excerpt.  On the one hand 

we can see a strong indication that the public interest can occasionally be served 

through disseminating information.  Second, we see that the common law allows 

for whistleblowing to occur, when it is the case that other avenues of redress 

(such as internal channels) have not borne fruit.   

 

Though Arbitrator Weiler is a worthy starting point, the key decision on the duty 

of loyalty owed by public servants is the Supreme Court decision in Fraser v. 

Public Service Staff Relations Board.  As the facts of the case are important to 

understanding it, they are briefly recounted here.  Fraser had been employed by 

Revenue Canada for ten years prior to his dismissal.  Beginning the process 

leading to his firing, Fraser wrote a letter to the editor of his local newspaper 

decrying metrification.  He also attended a city council meeting on the topic, in 

the course of which he was quoted and photographed with a placard in the local 

newspaper.  Consequently, Fraser was suspended from work for three days and 

directed to refrain from similar actions.  He subsequently attended another 

council meeting, during which spoke out against both metrification and the 

Charter of Rights, both of which were hot debate topics at the time (early 1982).  

Fraser then appeared on an open line radio talk show, though he prefaced his 

appearance by stating that he would not discuss any matters pertaining to 

Revenue Canada.  During his radio appearance he likened then-Prime Minister 

Trudeau to a Polish dictator.  Consequently, Fraser was warned by his employer 

that further disciplinary action would by taken if he did not cease his public 

campaigning.  Fraser maintained that his right to free speech allowed him to 

                                            
3
 Ibid. at 162-63.  (Ellsberg released the “Pentagon Papers” to the New York Times in 1971.  The 

documents demonstrated a disconnect between public pronouncements and government 
knowledge about the war in Vietnam.  Silkwood was an employee at the Kerr-McGee plutonium 
processing plant who identified numerous safety issues at her workplace owing to employer 
negligence.  She was gathering evidence of such for her union, when she experienced suspicious 
plutonium contamination, and ultimately died in an mysterious single car accident.) 
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comment on the government, so long as his comments were unrelated to his own 

department.  Following his appearance on an open line television programme, 

Fraser was suspended for 10 days.  During that suspension, Fraser made a 

number of media appearances, most notably comparing Prime Minister Trudeau 

and the Canadian government to the Nazi regime.4   

 

Following that final episode, Fraser was dismissed.  He grieved both of his 

suspensions, as well as his dismissal, arguing that public servants are free to 

criticize government, so long as the criticism is sufficiently remote from his or her 

job or department.5  The arbitrator found that Fraser’s first suspension was 

unwarranted, but that his second suspension and dismissal were both just.  

Fraser appealed the decision all the way to the Supreme Court, where the 

adjudicator’s findings were upheld. 

 

Speaking generally about the duty of a public servant, Chief Justice Dickson, on 

behalf of the Court, discussed the balancing required when public servants air 

their views on the government.  Noting that free speech rights are never absolute 

(for example, consider libel or slander) Chief Justice Dickson found that while 

public servants are free to criticize the government, this is not an absolute 

freedom.  The acceptability of criticisms is a highly contextual consideration, as 

evinced by the Chief Justice’s example: it would unjust for the government to 

dismiss a provincial clerk who simply attended a demonstration on day care 

policy; it would, however, be just to dismiss the Deputy Minister of Social 

Services if he or she were to speak at the same demonstration.6 

 

Referring to the “necessity of an impartial and effective public service” Chief 

Justice Dickson noted that there is a separation of powers in Canada between 

the executive (of which the public service is a part), legislative, and judicial 

                                            
4
 Fraser v. Public Service Staff Relations Board, [1985] 2 S.C.R. 455 at 458-60 [Fraser]. 

5
 Ibid. at 465. 

6
 Ibid. at 469. 
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branches of government.  The public service’s role in the executive branch is to 

“administer and implement policy.”  In order to carry out this task effectively, the 

Chief Justice wrote that “the public service must employ people with certain 

important characteristics.  Knowledge is one, fairness another, integrity a third … 

[and] a further characteristic is loyalty.”7   

 

Loyalty within the public service, however, means loyalty to the government as 

employer, not loyalty to the party that holds power at a given time.  Thus, Chief 

Justice Dickson wrote that 

in some circumstances a public servant may actively and publicly express 
opposition to the policies of a government. This would be appropriate if, 
for example, the Government were engaged in illegal acts, or if its policies 
jeopardized the life, health or safety of the public servant or others, or if 
the public servant's criticism had no impact on his or her ability to perform 
effectively the duties of a public servant or on the public perception of that 
ability.8 

 
 

In this vital passage, Chief Justice Dickson suggests that public servants may 

appropriately publicly criticize the government when that criticism amounts to 

what may reasonably be called whistleblowing.  Thus, in the contemporary 

setting Lorne Sossin notes that “if this logic is followed, all civil servants enjoy a 

measure of legal protection should they decide to become ‘whistle blowers,’ 

whether or not specific whistle-blower legislation exists to protect them.”  

Extrapolating further, Sossin argues that the Chief Justice’s holding recognizes 

that a public servant’s duty of loyalty to the Crown, and to the public interest, 

“must in some circumstances be a higher obligation than the duty of loyalty owed 

to the government of the day.”9  This gives rise to a balancing act which courts 

will have to assess when faced with such cases. 

 

 

                                            
7
 Ibid. at 470. 

8
 Ibid. 

9
 Lorne Sossin, “Speaking Truth to Power? The Search for Bureaucratic Independence in 

Canada” (2005), 55 U.T.L.J. 1 at 13. 


